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not never came before the court. The declaration declared on a simple contract, 
and it could not be known in advance what paper would be offered in evidence 
in support of that declaration, and hence the demurrer did not raise the question. 

The declaration, however, following the provisions of sec. 3251 of the Code 
filed the original policy with it. The language of the declaration is that the 
policy "is filed herewith." Did not this make the policy a part of the decla- 
ration ? If so, then notwithstanding the declaration averred a simple contract, 
the contract itself when presented as a part of the declaration appears to be a 
sealed instrument. But there is nothing anywhere, either in the declaration or 
the policy which recognizes any seal, or avers or shows that any one had authority 
to affix the corporate seal to the policy. And the court says that " the mere pres- 
ence of what purports to be the seal of a corporation impressed upon a contract 
that would be a valid and binding contract though not under seal, unaccompanied 
by evidence that the company's officers intended to, or did, affix it, is insufficient 
to have any effect upon its apparent character. In other words, it must be shown 
that the seal is the seal of the corporation and was affixed by its authority, and 
that it was the intention of the parties to the instrument that it should be an 
instrument under seal ; all of which are matters of proof." 

In Dinwiddle Co. v. Stuart, &c, 28 Gratt. 526, 530-'l, Christian, J., seems to 
have assumed that it is necessary to acknowledge a corporate seal in the body of 
the instrument, though in that case it was held to have been sufficiently done by 
designating the instrument as "a bond" on its face. 

In " Lile's Notes on Corporations," p. 180, discussing this subject, it is said: 
" But it seems to be well settled that no such acknowledgment is necessary, and 
that the question of seal or no seal is to be proved by an inspection of the instru- 
ment, as in case of private seals at common law. See .... an interesting article 
on the subject in 20 Am. Law Keview, 120." ' For a full discussion of the sub- 
ject of corporate seals, their use, proof, &c, see an elaborate note in 50 Am. St. 
Eep. 150. 

The proper method of raising the question whether the instrument was sealed 
or not, when it had been declared on as a simple contract, is plainly indicated by 
the opinion in the principal case. The most natural way would have been by 
objection to the introduction in evidence of a sealed contract to support a cause of 
action on a simple contract, but, doubtless, it might also have been raised by a 
plea setting forth the facts. M. P. Burks. 



Keesee v. Melvin and Others, Election Commissioners of 
Halifax County.* 

Supreme Court of Appeals : At Richmond. 

November 21, 1895. 

1. Election Valid Though Held and Certified by Only Two Judges. — 
Mandamus. An election held and certified by only two judges of election is 

* The statement of this case is furnished by a member of the Richmond bar, with 
a request for its publication. 
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valid, and the commissioners of election may be compelled by mandamus to 
count the vote certified by said judges. 

Original application for Mandamus. Awarded. 

At an election held in Halifax county, Virginia, for a member of 
the House of Delegates from that county, only two judges of election 
held and certified the election at News Ferry election precinct in that 
county. The County Commissioners, whose duty it was to canvass the 
returns from the precincts and ascertain and certify the result, met in 
pursuance of law, canvassed the returns, but refused to count the vote 
from News Ferry precinct because the election was conducted and cer- 
tified by only two judges. Application was made to the Supreme Court 
of Appeals by 8. H. Keesee, who was voted for as a member of the 
House of Delegates, at said election, and whose election was affected 
by the vote at News Ferry precinct, for a writ of mandamus to compel 
said commissioners to reconvene, canvass, and count the returns from 
said News Ferry precinct. 

Section 117 of the Code of Virginia, 1887, is as follows : 

" Sec. 117. — How judges of election' appointed — Failing to attend, who to act. It shall 
be the duty of the electoral board of each city and county, prior to the first day 
of March in each year, to appoint three competent citizens, being qualified vo.ters, 
who shall constitute the judges of election for all elections to be held in their 
respective election districts, for the term of one year dating from their appoint- 
ment, and who shall have the power to appoint two clerks for each place of voting 
at such election, to whom shall be administered by the judges, or either of them, 
the same oath as that taken by the said judges. . . Should any judge of election 
fail to attend at any place of voting for one hour after the time prescribed by law 
for opening the polls at such election, it shall be lawful for the judge or judges in 
attendance to select from among the bystanders one or more persons possessing the 
qualifications of judges of election, who shall act as judge or judges of such elec- 
tion, and who shall have all the powers and authority of judges appointed by said 
electoral board : provided, however, that if the judge or judges present have in- 
formation that the absent judge or judges will not attend, he or they need not 
wait for the expiration of an hour, or any other time. . ." 

Section 130 is as follows : 

"Sec. 130. — How votes counted and returns made. After the poll-books are 
thus signed and attested, the judges shall, if desired, in the presence of not ex- 
ceeding two friends of each political party represented by the persons voted for in 
such election, proceed to count and ascertain the number of votes cast for each 
person voted for ; and the tickets or ballots shall be distinctly read, and, as soon 
as read and canvassed, shall be strung by one of the judges on a string, and the 
clerk shall set down on the poll-books, next after the certificate of the judges at 
the foot of the list of electors as the returns of the election, the name of every 
person voted for, written at full length, the office for which such person received 
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such votes, and the number of votes he received, the number being expressed in 
figures and also at full length in writing, in accordance with the form prescribed 
in said section one hundred and twenty, which said returns, when so made out, 
shall be signed and attested as provided in said section. . . " 

Sec. 133 is as follows: 

"Sec. 133. How commissioners of election appointed — When to meet and open 
returns — How vacancies supplied. The electoral board of each county and city 
shall, at the time they appoint judges of election, designate five of the persons so 
appointed to act as commissioners, who, or any three of whom, shall constitute a 
board, of which the clerk of the county, corporation, or hustings court, as the 
case may be, shall, ex-officio, be clerk, whose duty it shall be to meet at the clerk's 
office of the county or corporation for which they are appointed, on the second 
day (Sunday excepted) after any election held therein, and proceed to open the 
several returns which shall have been made at that office ; and the said Commis- 
sioners shall ascertain from the returns the persons who have received the greatest 
number of votes in the county or corporation for the several offices to be filled at 
said election. The result as so ascertained shall be reduced to writing and signed 
by a majority of the commission era present and constituting such board, and at- 
tested by the clerk, and shall be annexed to the abstract of votes cast at such elec- 
tion as provided for in section one hundred and thirty-six. . ." 

No opinion was delivered in the case but the court entered the 
following order: 

" Upon a petition for a writ of mandamus. 

" This day came again the parties by their counsel, and the court having ma- 
turely considered the petition of the plaintiff, the answer of the defendants, H. B. 
Melvin, J. M. Carrington and Gran Craddock, and argument of counsel, is of 
opinion, that a writ of mandamus be awarded in accordance with the prayer of 
the petition of the plaintiff. It is therefore considered by the court that a peremp- 
tory mandamus be awarded to compel the said defendants to ascertain from the 
returns from all the precincts of the county of Halifax, including the returns from 
the News Ferry election precinct, the result of the election held in said county, on 
the 5th day of November, 1895, for the House of Delegates of Virginia, and to 
certify the result so ascertained and make an abstract thereof." 

NOTE. — The judgment in the principal case settles a question of general in- 
terest which is constantly arising. As no opinion was delivered it escaped the 
attention of the editors, but its importance to the general public is sufficient reason 
for its publication at this late day. 

The duties of commissioners of election' are entirely ministerial, and if they fail 
to discharge them they may be compelled to do so by mandamus. McKinney v. 
Peers, 91 Va. 684. 

The Court of Appeals has both original and appellate jurisdiction in cases of 
mandamus. When its jurisdiction is invoked the amount in controversy is imma- 
terial. Price, Auditor, v. Smith, 93 Va. 14. 

One of the most important uses of the writ of mandamus is to compel a trial 
judge to sign a proper bill of exceptions. He is not quite so completely the final 
arbiter of what was or was not given in evidence on the trial as formerly. If a 
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bill of exceptions is tendered to him for his signature and he refuses to sign be- 
cause it does not set forth the truth of the case, an application may be made to the 
appellate court to compel him to sign it. If he replies that he refused to sign it 
because it did not set forth the truth of the case, and the petition traverses this 
answer, this raises the question of fact whether the bill tendered does set forth the 
truth of the case. This issue would be tried before a jury in the Circuit Courts, 
and oral testimony would be heard on the issue. In the Court of Appeals oral 
testimony would not be heard, but depositions might be taken to establish the 
facts. There would be no jury in the Court of Appeals. Collins v. Christian, 93 
Va. 1. Chap. 144 Code 1887. M. P. Burks. 



Long, Trustee, v. Meriden Brittania Co. and Others. 

Supreme Court of Appeals : At Kichrnond. 

June 17, 1897. 

1. Conveyance to Secure Creditors — Release clause — Preferences. An insolv- 

ent debtor may convey his property in trust to secure his creditors, and impose 
upon the creditors who accept the provisions of the deed the condition that 
they shall release him from personal liability for the residue of their demands. 
Preferences may be given in such deed as in other assignments. But such 
conveyance must convey all, or substantially all of the debtor's property, 
otherwise it will be deemed fraudulent in law, and evidence will not be re- 
ceived to countervail this conclusion. 

2. Conveyance by Firm to Secure Creditors — Release clause — Presumption 

as to individual assets. If an assignment is made by a firm of the social assets 
to pay the social debts, containing a release clause, but conveying no property 
of the individual creditors, the law does not presume that such property 
existed and was withheld from the creditors. The presumption of law is 
always in favor of innocence and honesty. The conveyance need not show 
on its face that it embraced all the estate of the grantors, but this fact may be 
shown by other evidence. 

3. Conveyance to Secure Creditors — Release clause — Omission of assets — Life 

insurance policies. The object of an assignment for the benefit of creditors is 
a speedy realization of the assets and a prompt distribution amongst creditors, 
and it is no fraud on the creditor in a deed containing a release clause to omit 
assets which would be burdensome to the trust fund, nor life insurance poli- 
cies which have no cash surrender value. 

4. Conveyance to Secure Creditors — Release clause — Effect on collaterals pre- 

viously assigned — Policy on life of debtor. A clause in a deed to secure creditors 
which requires a release of the debtor from personal liability for the balance 
of the debts not paid out of the trust fund, does not affect the right of the 
creditor to hold collaterals p eviously assigned to secure the payment of his 
debt. Such release does not extinguish the debt nor deprive the creditor of 
any security held for it. A policy on the life of the debtor assigned to and 
held by the creditor is not affected by such release. 



